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I. INTRODUCTION 

 After decades of failing to acknowledge the problem, USA Swimming not only recognized 

publically the sexual misconduct issue throughout the national organization but also endeavored 

toward the unprecedented: legislation on athlete protection.1 What inspired the officials to take 

such groundbreaking steps to protect its member athletes? Prior to 2010, USA Swimming managed 

to slide by with only a general inappropriate sexual conduct provision lumped together with 

                                                           

 * This paper was written as a Comment for credit as a Junior Member of the Sports 

Lawyers Journal during the author’s 2L year at Tulane University Law School in early 2013. It 

was not chosen for publication, and the author asserts full copyright protections in this work. 

 
1  USA Swimming begins revamping policies to protect young athletes, San Jose Mercury 

News (Jul. 2, 2010), http:// www.mercurynews.com/breaking-news/ci_15430533. 

 

http://www.mercurynews.com/breaking-news/ci_15430533


2 
 

miscellaneous violations such as bullying and drug and alcohol use.2 Past USA Swimming officials 

have inadvertently defended its action3 – rather, its inaction – but, alas, in 2010, high levels of 

scrutiny compelled the organization to conceive change.4 The overhaul of revisions to the Code of 

Conduct were clearly a response to the multiple sex scandals in the organization beginning to 

surface, notably at a time when the public sentiment was particularly sensitive to such issues.5 

 Code of Conduct Articles 305, the Athlete Protection Policy, and 306, the Sexual 

Misconduct Reporting Requirements, were USA Swimming’s mighty answer to the “’chronic and 

pervasive epidemic’ of coaches molesting swimmers.”6 These articles purport to help USA 

Swimming fulfill its mission while protecting athletes against physical and sexual abuse.7 The two 

policies declared are simple: (1) to protect the athletes by reducing the risk of harm and maintaining 

a safe environment for USA Swimming activities; and (2) to protect the employees and volunteers 

                                                           

 2 See USA Swimming 2010 Rulebook, 

http://www.usaswimming.org/_Rainbow/Documents/c2c0ba30-85e5-4254-a4bb-

02dcafc64548/2010%20RuleBook.pdf. 

 3 Megan Chuchmach, ABC News Investigation: USA Swimming Coaches Molested, 

Secretly Taped Dozens of Teen Swimmers, (Apr. 9, 2010), 

http://abcnews.go.com/Blotter/Swimming/sex-abuse-scandal-coaches-usa-swimming-passes-

athlete/story?id=11682761. 

 

 4 Megan Chuchmach, USA Swimming Votes ‘Yes’ to Athlete Protection Measures After 

Sex Abuse Scandal, (Sept. 20, 2010), http://abcnews.go.com/Blotter/Swimming/sex-abuse-

scandal-coaches-usa-swimming-passes-athlete/story?id=11682761. 

 

 5 Id. 

 

 6 Brief for Petitioner at 2, Doe v. U.S. Swimming, Inc., 200 Cal.App.4th 1424 (2011). 

 

 7 USA Swimming National Office Athlete Protection Policy § 1.0, 

http://www.usaswimming.org/_Rainbow/Documents/bcb09155-68d2-4729-b90b-

1cfbca2e5207/USAS%20Athlete%20Protection%20Policy%20-%20National%20Office_v1.pdf. 

 

http://abcnews.go.com/Blotter/Swimming/sex-abuse-scandal-coaches-usa-swimming-passes-athlete/story?id=11682761
http://abcnews.go.com/Blotter/Swimming/sex-abuse-scandal-coaches-usa-swimming-passes-athlete/story?id=11682761
http://abcnews.go.com/Blotter/Swimming/sex-abuse-scandal-coaches-usa-swimming-passes-athlete/story?id=11682761
http://abcnews.go.com/Blotter/Swimming/sex-abuse-scandal-coaches-usa-swimming-passes-athlete/story?id=11682761
http://www.usaswimming.org/_Rainbow/Documents/bcb09155-68d2-4729-b90b-1cfbca2e5207/USAS%20Athlete%20Protection%20Policy%20-%20National%20Office_v1.pdf
http://www.usaswimming.org/_Rainbow/Documents/bcb09155-68d2-4729-b90b-1cfbca2e5207/USAS%20Athlete%20Protection%20Policy%20-%20National%20Office_v1.pdf
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by reducing the risk of mistakes and false allegations.8 Accepting that new legislation was vital to 

safeguard swimmers in light of the leaked scandals, why does USA Swimming continue to fall 

victim to a swarm of complaints alleging that sexual misconduct has persisted even after the 

revisions took force?9 This Article will strive to answer that question and also proffer amendments 

to the Code of Conduct that if actually enforced could help curtail sexual misconduct in coach-

athlete relations. 

 Part II of this Article examines USA Swimming’s birth under the Amateur Sports Act of 

1978 and how its composition compares to the other sports’ National Governing Bodies (NGBs). 

Specifically, this Article will look at the strategies the NGBs take to write their legislation and the 

intent behind combating sexual misconduct. Part III analyzes the formation of the revised 2010 

Code of Conduct, USA Swimming’s attempt to combat sexual misconduct, and suggests that the 

lack of progress stems from two flaws: (1) the mandatory rules are paired with either uncertain 

ramifications or ‘permissive’ punishments, as opposed to definitive punishments, to deter behavior 

and encourage reporting; and (2) those whose duty it is to enforce the Code of Conduct have a 

conflict of interest and, therefore, adhere to weak practices. 

 Part IV proffers a solution. First, the Code of Conduct should explicitly state the 

punishments for the sexual misconduct of athletes by pulling apart USA Swimming’s 

miscellaneous grouping of potential ramification measures it may take and matching them directly 

to violations. Second, USA Swimming should delegate an independent board or group precisely 

to monitor sexual misconduct, hear filed reports, and conduct investigations. The goals of these 

                                                           

 8 Id. at § 2.0. 

 9 See, e.g., Doe v. U.S. Swimming, Inc., 200 Cal.App.4th 1424 (2011); see also Taflinger 

v. U.S. Swimming, Inc., 435 Fed.Appx. 559, (2011). 
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solutions are to better protect swimmers by emphasizing the inexcusable behavior coaches may 

initiate taking advantage of their trust and authority, to respect USA Swimming’s interests in 

providing the best swim education in the world, and, generally, to make the Athlete Protection 

Policies and Sexual Misconduct Reporting Requirements more effective by deterring behavior and 

restoring credibility to the organization. 

II. HISTORY OF USA SWIMMING 

 A. The Amateur Sports Act of 1978 

 In 1975, President Gerald Ford appointed a “study-group, the President’s Commission on 

Olympic Sports (PCOS), to examine the United States Olympic program, identify the problems, 

and recommend solutions” because the United States Olympic Committee (USOC) deficiently 

provided resolution mechanisms for athletes with causes of action against sport organizations.10 

President Jimmy Carter then restructured how athletic activity would be governed in the national 

scheme when he signed the Amateur Sports Act of 1978 (revised in 1998 and currently cited as 

the “Ted Stevens Olympic and Amateur Sport Act”) after the long three-year investigation.11 Prior 

to this, Olympic athletes were not granted any statutory rights.12 The Amateur Sports Act covers 

six topics amongst its two subchapters: (1) definitions; (2) the USOC’s purpose; (3) the USOC’s 

powers and obligations; (4) NGB requirements, responsibilities, and scope of authority; (5) 

                                                           

 10 Fundamentals of Sports Law § 21:3 (citing Nafziger, International Sports Law 167 

(Dobbs Ferry, N.Y.: Transnational Publishers, Inc., 1988). 

 

 11 USOC History, http://www.teamusa.org/About-the-USOC/Organization/History.aspx 

(last visited Mar. 4, 2013). 

 

 12 ADAM EPSTEIN, SPORTS LAW 322 (South-Western College/West 2012). 

 

http://www.teamusa.org/About-the-USOC/Organization/History.aspx
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complaint resolution mechanisms and selecting a sport’s NGB; and (6) the NGB’s grant of 

exclusive jurisdiction over its sport’s competition.13 

 The Amateur Sports Act was revolutionary because it created a governing scheme 

centralizing power in the USOC, which contributed to the United States Olympic teams’ success 

that followed.14 This federal legislation replaced the Amateur Athletic Union (AAU) and appointed 

the USOC, a non-profit private organization which had only existed for less than two decades, as 

the official coordinating body for all internationally-competitive United States athletics.15 The 

USOC has the authority to recognize amateur sports organizations as NGBs for any sport included 

in the Olympic Games.16 Moreover, the Amateur Sports Act recognized that the USOC has 

continuing authority over the NGBs to review its recognition.17 

 Although the USOC oversees NGB conduct, each NGB is given significant power to 

regulate its specific sport nationwide.18 The NGB’s authority includes representing the United 

States for its sport internationally, setting goals and encouraging their fulfillment nationwide, 

conducting and exercising jurisdiction over amateur competition, and selecting competitors to 

represent the United States in the Olympics and other international amateur athletic competitions.19 

                                                           

 13 Fundamentals of Sports Law § 21:3 (citing Nafziger, International Sports Law 167, 

168-69 (Dobbs Ferry, N.Y.: Transnational Publishers, Inc., 1988) (footnotes omitted). 

 14 Sen. Ted Stevens shaped Olympics, 

http://sports.espn.go.com/oly/news/story?id=5453174. 

 

 15 USOC History, supra note 11. 

 16 36 U.S.C. § 220505(c)(4); see 36 U.S.C. § 220501(6). 

 17 36 U.S.C. § 220521. 

 18 36 U.S.C. § 220523. 

 19 36 U.S.C. § 220523(a). 

http://sports.espn.go.com/oly/news/story?id=5453174
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Presently, the USOC oversees more than 200 amateur groups;20 46 of those groups are part of the 

Olympic Games program and recognized as NGBs for their particular sport.21 Since the USOC has 

a vast jurisdiction, it is logical that when member athletes want to file a complaint against a national 

governing body, they must generally “exhaust[] all available remedies within the national 

governing body for correcting deficiencies” before filing a written complaint to the USOC.22 Thus, 

overall, the NGB is responsible to all its members and its comprising amateur sports 

organizations.23 

 USA Swimming is the recognized NGB for the sport of swimming.24 Its three core 

objectives are to “build the base” by expanding its membership, to “promote the sport” for 

awareness, participation, and financial purposes, and to “achieve sustained competitive success” 

in international competition.25 In accordance with the Amateur Sports Act, it has jurisdiction over 

competitive swimming and chooses members to compete internationally as well.26 Moreover, 

                                                           

 20 Fundamentals of Sports Law § 21:2. 

 21 See TEAM USA, teamusa.org (last visited Mar. 4, 2013). 

 22 36 U.S.C. § 220527(a-b). 

 23 36 U.S.C. § 220524(1). 

 24 USA Swimming 2012 Membership Demographics, 

http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-

bab064d6b5b9/Statistics-2012.pdf. 

 

 25 Id. 

 

 26 USA Swimming Mission and Vision, 

http://www.usaswimming.org/DesktopDefault.aspx?TabId=1412&Alias=Rainbow&Lang=en 

 

http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-bab064d6b5b9/Statistics-2012.pdf
http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-bab064d6b5b9/Statistics-2012.pdf
http://www.usaswimming.org/DesktopDefault.aspx?TabId=1412&Alias=Rainbow&Lang=en
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because of its elite Olympic success and excellence, USA Swimming has been the top-ranked 

swimming program in the world for over 40 years, and it strives to continue that tradition.27 

  B. A Relative Perspective of USA Swimming 

 Of the 46 NGBs under the USOC, USA Swimming has the largest membership, comprised 

of over 300,000 swimmers ranging from elementary swim club members to gold-medal Olympians 

and over 30,000 non-athlete members.28 In relation to other large NGBs, USA Track and Field 

(USATF) has nearly 100,000 members,29 USA Wrestling has over 160,000 members,30 USA 

Gymnastics has over 110,000 members,31 and US Figure Skating has over 180,000 members.32 

Therefore, because it is evident that USA Swimming’s jurisdiction affects a substantially larger 

portion of young athletes across the nation than any other NGB, its policy regulations and 

enforcement should have that much more strength behind it. 

 Certainly, it would be no overstatement to say that the Penn State scandal rocked the nation 

and called attention to a topic incredibly taboo and incredibly prevalent in sports. Sports have a 

unique, innate human nature element that complicates the issue – the close personal relationships 

                                                           

 27 Id. 

 28 USA Swimming Membership Demographics, 

http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-

bab064d6b5b9/Statistics-2012.pdf. 

 

 29 About USATF, http://www.usatf.org/About.aspx (last visited Mar. 4, 2013). 

 

 30 USA Wrestling “Our Mission, Vision, and Values,” 

http://www.themat.com/usawrestling.org/usawrestling.php (last visited Mar. 4, 2013). 

 

 31 About USA Gymnastics, http://usagym.org/pages/aboutus/pages/about_usag.html (last 

visited Mar. 4, 2013). 

 

 32 U.S. Figure Skating at a Glance, http://www.usfsa.org/About.asp?id=13 (last visited 

Mar. 4, 2013). 

 

http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-bab064d6b5b9/Statistics-2012.pdf
http://www.usaswimming.org/_Rainbow/Documents/b8104d29-5727-45a2-b59a-bab064d6b5b9/Statistics-2012.pdf
http://www.usatf.org/About.aspx
http://www.themat.com/usawrestling.org/usawrestling.php
http://usagym.org/pages/aboutus/pages/about_usag.html
http://www.usfsa.org/About.asp?id=13
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athletes develop with their coaches – and makes it difficult for people to report incidents either for 

fear of being reprimanded or for loyalty to protect the coach.33 In a sense, idolized coaches are said 

to be “untouchable.”34 People went as far as analogizing Penn State to the Catholic Church because 

of its thorough cover up of the disturbing sexual abuse acts under its roof.35 Many of the NGBs’ 

governing power extend well beyond that of Penn State and reach more members like the Catholic 

Church, especially USA Swimming. So, it is interesting that USA Swimming has not been 

analogized in the same way given that reach and the numerous allegations of coaches repeatedly 

engaging in such conduct surfacing around the same time.36 Regardless, the Penn State scandal 

and the USA Swimming allegations have given other sport organizations the chance to stop and 

re-evaluate their own sexual misconduct and harassment regulations and policies.37 

 The USOC responded to heightened negative public reaction with its SafeSport program 

and assembled the Working Group for Safe Training Environments to provide sport organizations 

guidance for addressing this issue.38 The program’s four primary purposes are: (1) addressing the 

                                                           

 33 Working Group for Safe Training Environments Recommendations to the USOC 

Board of Directors (Sept. 28, 2010), http://www.teamusa.org/About-the-

USOC/Organization/Legal/Other-Documents.aspx. 

 

 34 See Christian Dennie, Post Penn State: Protecting Against Sexual Harassment and 

Misconduct in Athletics, 75 TEX. B.J. 828 (Dec. 2012). 

 35 Timothy Joyce, USA Swimming Scandal – The First Article, (Dec. 12, 2012), 

http://timothyjoyce.wordpress.com/2012/12/02/usa-swimming-scandal-the-first-article/. 

 

 36 See id. 

 

 37 See Dennie, supra note 34; see also Vicki Michaelis, Abuse allegations against USA 

coaches rock the swim world, USA TODAY, (Aug. 13, 2010), 

http://usatoday30.usatoday.com/sports/olympics/2010-08-11-allegations-rock-swim-

world_N.htm (stating that USATF felt that it had to accelerate changes to its background 

screening system). 

 

 38 The USOC Program, http://safesport.org/what-is-safesport/the-usoc-program/ (last 

visited Mar. 4, 2013). 

http://www.teamusa.org/About-the-USOC/Organization/Legal/Other-Documents.aspx
http://www.teamusa.org/About-the-USOC/Organization/Legal/Other-Documents.aspx
http://timothyjoyce.wordpress.com/2012/12/02/usa-swimming-scandal-the-first-article/
http://usatoday30.usatoday.com/sports/olympics/2010-08-11-allegations-rock-swim-world_N.htm
http://usatoday30.usatoday.com/sports/olympics/2010-08-11-allegations-rock-swim-world_N.htm
http://safesport.org/what-is-safesport/the-usoc-program/
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issue of physical and sexual misconduct in sports; (2) examining sports organizations’ guidelines 

pertaining to the issue; (3) evaluating the needs of NGBs, other sport organizations, and their 

members; and (4) establishing ways to promote athlete welfare.39 Furthermore, the USOC defines 

actions marked as “misconduct” as child sexual abuse, bullying, hazing, harassment, and physical, 

emotional, and sexual misconduct in general.40 

 NGBs are not required to enact a specific set of rules to regulate sexual misconduct but are 

strongly encouraged to follow the USOC’s SafeSport program guidelines.41 So, the NGBs take 

profoundly different approaches in their rulebook and programs to battle the issue. For example, 

USATF’s 2012 Governance Manual explains how sexual misconduct matters are to be handled 

procedurally.42 In addition, the USATF Code of Ethics briefly mentions in one sentence that each 

member has a right to be free from sexual harassment, but its policies appear to be more directed 

toward drug use rather than athlete protection rights.43 Because this NGB is about one third the 

size of USA Swimming and also because the USOC has remained silent and not acted to change 

its approach, this suggests that the USATF’s strategy suffices to reduce sexual misconduct within 

its jurisdiction of amateur track and field, even if it is lax in comparison to other strategies. 

                                                           

 

 39 Id. 

 40 Id. 

 

 41 See USOC, Build Your Plan, http://safesport.org/toolkit/clubs/build-your-plan/ (last 

visited Mar. 4, 2013). 

 

 42 2012 USATF Governance Manual, Reg. 21(S), 

http://www.usatf.org/usatf/files/41/416abde6-c70f-41ee-abf7-f8eb00f08a8e.pdf. 

 

 43 USATF Code of Ethics, (Oct. 14, 2006), http://www.usatf.org/About/Privacy---Other-

Policies/Code-of-Ethics/Code.aspx. 

 

http://safesport.org/toolkit/clubs/build-your-plan/
http://www.usatf.org/usatf/files/41/416abde6-c70f-41ee-abf7-f8eb00f08a8e.pdf
http://www.usatf.org/About/Privacy---Other-Policies/Code-of-Ethics/Code.aspx
http://www.usatf.org/About/Privacy---Other-Policies/Code-of-Ethics/Code.aspx
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 USA Wrestling took a more assertive approach and, before the USOC implemented its 

SafeSport program, the NGB enacted a specific Abuse and Harassment Policy as well as a 

separate Background Screening Policy.44 Beginning in 2008, its Background Screening Policy 

became a mandatory preventative risk management tool, endorsing required screening of all 

member coaches, officials, and volunteers.45 USA Wrestling implemented these policies for 

insurance purposes and for congruence with not only its professional and moral responsibility but 

also its legal responsibility to its member athletes and their parents.46 

 Another NGB has been publically scrutinized for relaxed safeguards against sexual 

misconduct similar to USA Swimming.47 Probably as a response to the critical spotlight, much 

like USA Swimming, USA Gymnastics adopted a Code of Ethical Conduct with a section directed 

at sexual misconduct as well as a separate section directed at sexual relationships.48 The policy, 

known as the “participant welfare policy,” was not adopted until 2009.49 This includes engaging 

in “any behavior that utilizes the influence of a professional Member's position as coach, judge, 

                                                           

 44 See USA WRESTLING, http://www.themat.com/usawrestling.org/ (last visited Mar. 4, 

2013). 

 45 USA Wrestling, Background screening program for coaches, officials, and state team 

volunteers begins with 2008-09 membership year, (Sept. 3, 2008), 

http://themat.com/section.php?section_id=3&page=showarticle&ArticleID=19483. 

 

 46 Id. 

 

 47 Megan Chuchmach, Former U.S. Olympic Gymnastics Coach Banned After Sex Abuse 

Allegations, (Nov. 16, 2011), http://abcnews.go.com/Blotter/don-peters-us-olympic-gymnastics-

coach-banned-sex/story?id=14966477. 

 

 48 USA Gymnastics Code of Ethical Conduct, §§ H-I, 

http://usagym.org/pages/aboutus/pages/code_of_ethics.html. 

 

 49 Vicki Michaelis, Abuse allegations against USA coaches rock the swim world, USA 

TODAY, (Aug. 13, 2010), http://usatoday30.usatoday.com/sports/olympics/2010-08-11-

allegations-rock-swim-world_N.htm. 

 

http://www.themat.com/usawrestling.org/
http://themat.com/section.php?section_id=3&page=showarticle&ArticleID=19483
http://abcnews.go.com/Blotter/don-peters-us-olympic-gymnastics-coach-banned-sex/story?id=14966477
http://abcnews.go.com/Blotter/don-peters-us-olympic-gymnastics-coach-banned-sex/story?id=14966477
http://usagym.org/pages/aboutus/pages/code_of_ethics.html
http://usatoday30.usatoday.com/sports/olympics/2010-08-11-allegations-rock-swim-world_N.htm
http://usatoday30.usatoday.com/sports/olympics/2010-08-11-allegations-rock-swim-world_N.htm
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official or administrator to encourage sexual relations with an athlete or participant” and engaging 

in “sexual harassment by making unwelcome advances, requests for sexual favors or other verbal 

or physical conduct of a sexual nature where such conduct creates an intimidating, hostile or 

offensive environment.”50 Recently, USA Gymnastics faced a drawn-out lawsuit involving 

former coach Steven Infante, who had his membership revoked back in 1998.51 He was eventually 

convicted in 2010 of child rape and molestation because of his conduct with underage female 

athletes nearly 20 years prior.52 

 Additionally, USA Judo adopted a SafeSport Program tantamount to the USOC program 

in order to “recognize, reduce and respond to misconduct,” including harassment, emotional 

misconduct, physical misconduct, and sexual misconduct as four of the six main areas.53 This is 

comparable to the Safe Sport Program that USA Swimming adopted, except the USA Judo 

program is on a much smaller scale and does not involve a 44-page manual.54 USA Judo is not 

without its share of public scandals, either; just before the start of the 2012 Summer Olympics, 

Kayla Harrison, the first judo gold-medalists from the United States, shared her candid story about 

being a victim of her former coach’s sexual abuse and the taboo in sports surrounding being a 

                                                           

 50 USA Gymnastics Code of Ethical Conduct, supra note 48 at § H. 

 

 51 Michaelis, supra note 49. 

 

 52 Id. 

 

 53 USA Judo SafeSports Program, http://www.teamusa.org/USA-

Judo/Programs/SafeSport-Program.aspx (last visited Mar. 4, 2013). 

 

 54 See USA Swimming Safe Sport Handbook, 

http://www.usaswimming.org/_Rainbow/Documents/eca565d6-d11a-4c85-b5bd-

307de73b6558/Safe%20Sport%20Handbook-FINAL.pdf. 

 

http://www.teamusa.org/USA-Judo/Programs/SafeSport-Program.aspx
http://www.teamusa.org/USA-Judo/Programs/SafeSport-Program.aspx
http://www.usaswimming.org/_Rainbow/Documents/eca565d6-d11a-4c85-b5bd-307de73b6558/Safe%20Sport%20Handbook-FINAL.pdf
http://www.usaswimming.org/_Rainbow/Documents/eca565d6-d11a-4c85-b5bd-307de73b6558/Safe%20Sport%20Handbook-FINAL.pdf
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victim.55 Although USA Judo has only a slight fraction of the membership size that USA 

Swimming has, it chose to adopt a forceful program that presumably will have a profound impact 

on reducing sexual misconduct in amateur judo. 

III. 2010: A SWIM ODYSSEY 

 A. The ABC Investigation 

 In ABC News investigation’s television broadcasts on “World News with Diane Sawyer” 

“20/20” on April 9, 2012, ABC News revealed that 36 swim coaches had been “quietly” banned 

for allegedly engaging in sexual misconduct with young athletes.56 Particularly, ABC News 

interviewed various victims, the parents of victims, and the then-executive director of USA 

Swimming, Chuck Wiegus, about the sexual misconduct scandal similar to the scandal in the 

Catholic Church.57 Wiegus defended USA Swimming the entire interview, nonchalantly stating 

that sex abuse is not a problem only in swimming.58 To the contrary, many coaches have stated 

that inappropriate sexual behavior has been occurring without shame for decades.59 Was Wiegus 

trying to highlight that the problem persists in many sports, or was he trying to point the finger 

elsewhere to minimize his executive group’s decisions and rulemaking? Either way, Wiegus 

                                                           

 55 Vahe Gregorian, Olympian shares story of sexual abuse in hope of rescuing others, ST. 

LOUIS POST-DISPATCH, (Jul. 26, 2012), http://www.stltoday.com/sports/olympics/olympian-

shares-story-of-sexual-abuse-in-hope-of-rescuing/article_e347c8eb-d7a3-521f-a857-

6a7ccb088e33.html. 

 56 Chuchmach, supra note 3. 

 57 Id. 

 58 Id. 

 59 Id. 
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acknowledged the issue and brushed it off as undeserving of his attention as a USA Swimming 

representative. 

 Brian Hindson was one coach who secretly videotaped the young female swimmers he 

coached at two different high schools.60 At one of those high schools, Hindson showed the 

adolescent girls to a “special” shower area where he hid a camera inside a locker to videotape 

them.61 Two of Hindson’s victims, Brooke Taflinger and Sarah Rutkowski, expressed their 

betrayal and fear of what became of the collection of secret hidden camera tapes, since Hindson 

carried on this behavior for nearly 10 years before he was caught by the authorities.62 Additionally, 

the victims were not the only people adversely affected by Hindson’s sexual misconduct; 

Hindson’s inappropriate behavior hurt the underage victims’ parents who had to identify their 

daughters’ in the locker room footage recovered from Hindson’s computer as well.63 In 2008, 

Hindson was sentenced to 33 years in prison.64 

 62-year-old Andy King was another coach with a pattern of sexual abuse.65  As many 

coaches can do without being discovered, King moved from town to town along the West Coast 

coaching aspiring Olympic swimmers, moving as soon as parents and the police began inquiring 

                                                           

 60 Id. 

 61 Chuchmach, supra note 3. 

 62 Id. 

 63 Id. 

 64 Id. 

 65 Id. 
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him.66 In fact, the only reason King was eventually caught and sentenced to 40 years in prison is 

because of one brave 14-year-old girl from San Jose who told her youth pastor what he had done.67 

Police had documented at least 15 girls, all in all, that King had coached over his tenure and 

molested, not to mention one woman claiming that at age 14 she had an abortion because King 

impregnated her.68 

 Furthermore, ABC News reported on USA Swimming’s weak background checks – the 

NGB only looked into criminal background checks without further investigation, which could 

include questioning former employer swim clubs or working with the police records.69 By 

excluding these portions of a full investigation, any coach who has yet to be caught will escape 

with a clean slate and get rehired at another swim club without warning.70 For example, King 

received new life with a letter stating, “Congratulations … your background screening has been 

thoroughly reviewed and meets the standards set by USA Swimming.”71 USA Swimming asserts 

that full background checks are the swim clubs’ responsibilities, not the NGB’s responsibilities.72 

 Nevertheless, five months after ABC aired the USA Swimming investigation nationwide, 

USA Swimming passed a set of new legislation in April, 2010 aimed at athlete protection in light 

                                                           

 66 Id. 

 67 Id. 

 68 Chuchmach, supra note 3. 

 69 Id. 

 70 Id. 

 71 Id. 

 72 Id. 



15 
 

of the sexual misconduct scandal.73 The public’s reaction was positive, but those closer to the 

scandal expressed cynical undertones that the legislation would spark true change in the way 

sexual misconduct is treated in USA Swimming.74 

 

 B. The Revamped Code of Conduct and Best Practice Guidelines 

 Prior to the 2010 revisions, Article 304.3.8 was the lone section addressing inappropriate 

sexual behavior between coaches and athletes, condoning “any” inappropriate sexual conduct and 

sexual harassment.75 While it was the most elaborated subsection under the Code of Conduct’s 18 

enumerated violations only behind bullying and advertising,76 the subpar provision obviously 

lacked the strength to create the safe environment for the hundreds of thousands of members USA 

Swimming is held responsible for. The 2010 revisions added Articles 305 and 306 into the Code 

of Conduct, which apply to its Safe Sport Program, and also encouraged the Best Practice 

Guidelines for Athlete Protection.77 

 In 2010, USA Swimming paired with the Child Welfare League of America, the largest 

organization dedicated to child welfare in the nation, to build its Safe Sport Program.78 The 

                                                           

 73 Id. 

 74 Id. 

 75 2012 USA Swimming Rulebook art. 304.3.8, 

http://www.usaswimming.org/_Rainbow/Documents/c783f06e-18ad-4f43-b0fa-

246c124a73ee/2012%20Rule%20Book.pdf. 

 

 76 Id. 

 

 77 USA Swimming Athlete Protection Policies and Rules, 

http://www.usaswimming.org/DesktopDefault.aspx?TabId=1962. 

 

 78 Associated Press, Swim officials, child advocates team up, ESPN.COM (June 21, 2010), 

http://sports.espn.go.com/oly/swimming/news/story?id=5311652. 
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program is described as a “comprehensive abuse prevention initiative” with six fundamental areas: 

(1) Policies and Guidelines; (2) Screening and Selection; (3) Training and Education; (4) 

Monitoring and Supervision; (5) Recognizing, Reporting, and Responding; and (6) Grassroots 

Engagement and Feedback.79 This was an unprecedented move as no NGB has done anything like 

it. 

 Article 304 in USA Swimming’s Rulebook is the Code of Conduct, which states the 

organization’s mission, the requisite ethical conduct, and the assorted list of conduct violations to 

protect the interests of USA Swimming and its members.80 The provision explains that actions 

inconsistent with the USA Swimming mission subject the member to membership withdrawal or 

rejection.81 Next, the possible ramifications are listed for the violations listed in 304.3, which range 

from fines to expulsion.82 In addition to 304.3.8 already in place, the 2010 revisions added 

violations of anything set out in Articles 305 or 306 as Code of Conduct violations.83 Therefore, 

                                                           

 

 79 USA Swimming Safe Sport Program 2012 Status Report, 

http://www.usaswimming.org/_Rainbow/Documents/781eed16-fc58-4b37-a179-

be0d26b3e2bd/USA%20Swimming%20Safe%20Sport%20Program_2012%20Status%20Report.
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 80 2012 USA Swimming Rulebook art. 304, 
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 81 Id. at art. 304.1. 

 

 82 Id. at art. 304.2. 

 

 83 Id. at art. 304.3. 
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members who commit sexual misconduct violate the Code of Conduct and “may” be punished by 

paying a fine or getting suspended for life.84 

 Article 305, the five enumerated Athlete Protection Policies, are “mandatory components 

of the Code of Conduct.”85 305.1 prohibits “inappropriate touching” that is “included, but not 

limited to, excessive hugging, touching, kissing, sexually oriented behavior, sexually stimulating 

or otherwise inappropriate games, and having an athlete sit on a non-family member adult’s lap.”86 

Athlete rubdowns or massages by coaches and the use of recording devices, video or audio, in 

changing areas, including cell phone cameras, are also prohibited.87 Furthermore, the provision 

requires that employees and volunteers in frequent interaction with member athletes through their 

duties to USA Swimming satisfactorily complete criminal background checks.88 The organization 

also felt it was necessary to address safe travel policies in its Code of Conduct, including 

prohibiting coaches from sharing sleeping arrangements with member athletes unless the coach is 

their guardian, spouse, or sibling.89 

 USA Swimming’s Sexual Misconduct Reporting Requirements, Article 306, is potentially 

the most important legislation change to reduce sexual misconduct in swimming because it places 

                                                           

 84 See 2012 USA Swimming Rulebook, supra note 80. 

 85 2012 USA Swimming Rulebook art. 305. 

http://www.usaswimming.org/_Rainbow/Documents/c783f06e-18ad-4f43-b0fa-

246c124a73ee/2012%20Rule%20Book.pdf. 

 

 86 Id. at art. 305.1. 

 

 87 Id. at art. 305.2, 305.3. 

 

 88 Id. at art. 305.4. 

 

 89 Id. at art. 305.5. 
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sanctions on those who know about occurring sexual misconduct but do not report about it.90 If a 

member has firsthand knowledge or where a victim or has received “specific and credible 

information” from an informed third party, USA Swimming mandates that the member make the 

report to its Director of Safe Sport and acknowledges that state laws may require filing reports 

elsewhere as well.91 Additionally, when someone practices a good faith effort in reporting and, 

thus, complying with this provision, members cannot retaliate against them.92 

 Along with the mandatory rulebook revisions, USA Swimming “strongly recommends” 

that all members follow its Best Practices Guidelines for Athlete Protection.93 This list of 16 

endorsed customs is intended to provide a solid structure by promoting parent awareness and 

responsibility and by dictating what coaches should and should not do.94 Throughout the list, “two-

deep leadership” is stressed and articulated as having present at all practices and sanctioned 

activities one member coach and, at a minimum, one other adult not in the water as well as 

maintaining an “open and observable environment.”95 Many of these guidelines would be difficult 

                                                           

 90 2012 USA Swimming Rulebook Art. 306, 
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to implement into regulation,96 and having them outlined and in the open at least starts the 

conversation about sexual misconduct awareness that the sport has been avoiding for decades. 

 C. New Legislation, Same Story 

 Between the Code revisions in 2010 to 2012, 16 members have been banned for life from 

swimming.97 The list of those suspended for life from the sport is posted on the USA Swimming 

official website with the name alongside the rule violated.98 Some of the executive office staff has 

been replaced. What is more, with its mandatory member athlete education program, updated 

background check procedures, and reporting requirements to restore credibility to the organization, 

USA Swimming may have indeed created “the flagship Athlete Protection Program in Olympic 

Sports.”99 If this is true, why is sexual misconduct still a profound problem for the sport? 

 While the 2010 legislation evidences one step forward step in athlete protection from 

sexual misconduct, it alone cannot substantiate complete change, even overtime; rules are the base 

whereas enforcement behind the rules is the backbone. A conflict of interest stems from USA 

Swimming holding enforcement interests to protect athletes on one hand and, in the other, interest 

in its own image being tainted by possibly unfolding sex scandals. The organization’s past leaders 

have explicitly stated that because sexual abuse is not only an issue in swimming, it is unfair to 

                                                           

 96 See id. (stating that “relationships of peer-to-peer nature with any athletes should be 

avoided” and that “parents should be encouraged to appropriately support their children’s 
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feature USA Swimming and its sexual misconduct allegations.100 Those figureheads still play a 

significant role in the organization even though their executive titles were stripped because USA 

Swimming simply wants “to move on and not dwell on the past.”101 Bob Allard, attorney for many 

of the alleged victims of sexual misconduct, expressed the views of many involved when he stated 

that “the policies and procedures adopted will only be as good as the enforcement and follow 

through by USA Swimming.”102 

 USA Swimming has since further amended its policies on athlete protection from sexual 

misconduct, but the primary evidence of the NGB’s enforcement rests in the Safe Sport Program 

yearly status reports.103 For example, the Rulebook changes for 2013 include athlete protection 

policies that contain new requirements for clubs as one of its major rule changes.104 It places 

greater responsibility onto the clubs, who do much of the actual hiring of coaches, to pre-screen 

background checks and report behavior up the chain of authority.105 Specifically, under the Safe 

Sport Program’s second area, its 2,880 member clubs must execute reference checks, education 

verification, and motor vehicle reports as a three-part pre-employment screen.106  This is progress 

but, by itself, comes across as an attempt to place the blame on the club itself, keeping USA 
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Swimming separated from liability. This slightly conflicts with the Code of Conduct, though, 

where USA Swimming claims to take responsibility for the safety of its members and for the 

actions of the clubs. 

 USA Triathlon executive director  Skip Gilbert was on point stating, “Realistically, you 

have to have the educational materials so that everybody surrounding the athlete or everybody in 

that sphere of influence understands the warning signs – so that it’s not just left to the very end 

when they say, ‘Why didn’t [the NGB] do something?’”107 True, USA Swimming cannot regulate 

everything because it is a mammoth nationwide governing body, but there must be something more 

it can do. The pessimistic tone with respect to how efficacious these legislative changes will prove 

to be lingers as the allegations continue.108 Since the policies and legislation are present now more 

than ever to the inference that enforcement is the true source of the problem. If USA Swimming’s 

forerunner self-regulation scheme does not prove effective, which so far it has not, the most 

effectual prospective change USA Swimming could make may be relinquishing its scheme 

handling sexual misconduct reports to an independent group. 

IV. RESURRECTING USA SWIMMING AS A LEGITIMATE BODY 

 Essentially, USA Swimming is suffering from a legitimacy crisis; the NGB is losing 

society’s trust because of the highly publicized sex scandals in recent years. A “legitimacy crisis” 

occurs when public attitudes emulate a sudden decline in confidence in leadership, increasing 

demonstrations of illegal and repressive behaviors, and failure to respond to basic human needs 
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due to evident structural pitfalls.109 Here, the basic need is the right to be protected against sexual 

misconduct, and the USA Swimming Rulebook and Safe Sport program is the structural failure. 

Replacing many of USA Swimming’s executive directors reflects the sudden declining confidence 

in leadership, and decades of looking the other way and covering up incidents to protect coaches’ 

legacies and the organization’s interests is evidence of the demonstrated worrisome behaviors. 

Hence, unless it can prove itself a credible, trustworthy institution, USA Swimming’s prestigious 

image as the world’s finest swimming body could be tainted for years to come. 

 Though there are many possible avenues USA Swimming could take to retain its 

legitimacy, this Article will explore two methods that keep the NGB’s interests close to heart while 

having an increased likelihood of efficiently combating sexual misconduct. The first method is to 

directly amend the legislation applicable to the swimming Safe Sport Program. Investigating the 

provisions in greater detail and identifying the missing links could increase awareness and make 

it easier for USA Swimming to control the issue. The second method is to hand over the athlete 

protection regulating reins to an independent governing body, which could have the most promise 

to accelerate generating trust back into USA Swimming. 

 The Safe Sport Program-related legislation, for the most part, was attached to the USA 

Swimming Rulebook following the Code of Conduct and is missing an integrating link proving 

that these provisions are more than mere words. It is hard to deter undesirable behavior when the 

regulated actors do not know which sanctions will flow from their actions. So, stringing apart the 

potential disciplinary measures under articles 304.1 and 304.2 to make them relate more directly 

to the list of Code violations in article 304.3 would aid deterrence and restore belief that USA 
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Swimming is giving the Code of Conduct strength to combat sexual misconduct. The level of the 

violation should match a more direct level of ramification. For example, violations of articles 

304.3.4 and 304.3.5 should have a stronger punishment than 304.3.11, which prohibits providing 

alcohol to athletes.110 

 Also, USA Swimming could change article 304’s tone more authoritative. If it replaced 

“may” with “shall” (i.e., turning the repercussions into certainties as opposed to possibilities), the 

violations instantly show that the organization will aggressively punish conduct violating the 

Athlete Protection Policies and the Sexual Misconduct Reporting Requirements. As it currently 

reads, members may receive one of the listed sanctions for violating any provision of the Code of 

Conduct but, on the other hand, using “may” implies that members may not receive any sanction. 

Modifying small deficiencies such as this could give USA Swimming the credibility it needs. 

 Unfortunately, legislative changes can only help generate trust to a certain extent. Law has 

the power to reinforce trust or to produce trust, but its regulatory function is limited and is 

insufficient to ensure trustworthy conduct for a couple different reasons.111 First, enforcement 

costs are high to police each act.112 Second, the relationship between the amount of regulation and 

trustworthiness is interesting – “trust reinforces trustworthiness and distrust undermines 

trustworthiness.”113 Accordingly, as sanctions and restraints on behavior increase, signaling 
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distrust, behavior is less trustworthy, but when people are trusted, behavior tends to be more 

trustworthy.114 Simply put, past experiences confirm trustworthiness.115 USA Swimming is 

responsible for 300,000 members, which logically results in high costs to enforce regulations. 

Therefore, perhaps tightening regulations is not the most efficient avenue in the quest for a 

legitimate reputation. 

 Perhaps it then follows that self-governing is generally not the most efficient avenue to 

control sexual misconduct because of the organization’s careless handling in the past of the issue 

could be confirming untrustworthiness and delegitimizing it. When an organization has a 

trustworthy reputation, it functions more efficiently.116 Since USA Swimming is so much bigger 

than any other NGB, a self-governing Safe Sport Program that may work for smaller NGBs likely 

may not efficiently serve its and its members’ best interests. 

 USA Swimming should engage an independent body to oversee this issue because 

independent fact-finders help generate trust in an organization.117 Although USOC has its own 

athlete protection policies and it recognizes only one NGB per sport to regulate all matters 

pertaining to that sport, it would be permissible to have an independent fact-finder to monitor 

sexual misconduct reports in USA Swimming. Without an “adversarial balance” or an “outside 

oversight body,” the investigation’s thoroughness, accuracy, and validity are vulnerable to 
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abuse.118 The independence of the fact-finder is crucial because it is then neutrally acting at and 

unyielding to manipulation.119  

 Here, USA Swimming has faced multiple allegations of abusing their self-governing 

powers, and the USOC has not stepped in to address USA Swimming individually. Not only would 

this eliminate USA Swimming’s conflict of interest (i.e., conducting investigations and reporting 

taboo incidents that could harm the organization’s image but serving to protect its members from 

sexual misconduct) but it would help promote the best interests of all parties affected without 

interference from within the organization.120 Relinquishing its power to regulate sexual 

misconduct would allow it to pursue other important issues, such as drug use, that are more easily 

approachable and less taboo than this issue. Having an independent fact-finder would also make it 

riskier for coaches to engage in sexual misconduct, considering thorough investigations would 

likely lead to a greater chance of being caught. Thus, through this method, members’ interests are 

being protected, USA Swimming’s interests are being protected, and the organization could 

effectively deter behavior and regain its legitimacy. 

V. CONCLUSION 

 The series of sexual misconduct allegations transpiring over the past few years have 

highlighted the severely inadequate regulation of a topic so taboo that it went unaddressed for 

decades. USA Swimming was at the top of the offenders list because of its membership size, the 

audacity of former executives to brush off the issue, and the organization’s prestige and success in 
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sport. A flagship athlete protection policy, with all of its mandatory regulations, strongly urged 

guidelines and an unprecedented athlete education program, cannot initiate institutional change 

without enforcement to back up the legislation. Without strict enforcement, society will not believe 

the implemented changes will actually work. Where two suggested solutions have been analyzed, 

there can be no doubt that USA Swimming can no longer play the media’s victim because, 

absolutely, it can do more to reduce the number of occurrences of sexual misconduct. It is vital 

that USA Swimming executives keep their options open in addressing the issue to serve the best 

interests of everyone affected and to serve as the influencer it inevitably is in the USOC’s rein. 


